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INTERNATIONAL ASPECTS OF 
TRADE ARBITRATION 


On January 1 next the United States 
Arbitration Law will take effect, having 
secured the President’s signature on 
February 12 last. The selection of the 
birthday of Abraham Lincoln for the 
ceremonious signing of this measure is 
not without significance. Indeed, its un- 
doubted deliberate choice testifies to the 
consequence attached to this Arbitration 
law both in Government circles and 
throughout the American business world. 
No piece of commercial legislation com- 
parable with it in importance and value 
has been passed by Congress for a quarter 
of a century. 

Beyond the boundaries of its home 
land the statute draws within the orbit 
of its influence and, in greater or less 
measure, affects all agreements containing 
an arbitration clause made by residents 
of Britain or of the Continent of Europe 
which in any way relate to the manu- 
facture, sale or delivery of merchandise 
within the United States; as well as all 
similar charter parties, bills of lading of 
ocean carriers or agreements concerning 
wharfage, supplies or repairs furnished 
to vessels. It also extends to collisions 
at sea and other matters of foreign com- 
merece such as naturally fall within 
Admiralty jurisdiction. 

Trade arbitration of itself may be con- 
ceded to belong, if not in its indigenous 
origin, at least in its more recent out- 
growths and development, to the legal 
flora of the Western world. From the day 
of Sir Edward Coke’s dictum in Vinior’s 
Case (1609) until quite recent times the 
soil of England has never proved kindly 
to it. On the other hand, its roots reach 
far down into the early history of Ameri- 
ean trade. It is the boast of the New 





York Chamber of Commerce that, for 
more than a century, the Governors of 
that body have steadily advocated arbi- 
tration in preference to litigation as a 
means of settling disputes arising among 
its members, inviting their recognition to 
these advantages:—(1) In place of the 
ordinary jury, to which the language of 
commerce is often a jargon necessary to 
be elaborately interpreted, the substitu- 
tion of three arbitrators chosen by the 
disputants and known to be familiar with 
trade language, customs, usages and 
methods; (2) in place of the law’s delays 
and expense, an instant award at the 
hands of business experts who require for 
decision nothing more than a perusal of 
contract, letters and telegrams, coupled 
with ready answers to a few incisive 
questions. Last and best of all the preser- 
vation unimpaired of personal friendships 
among fellow traders in most cases 
equally well-intentioned ; for friendship is 
a fragile thing which rarely survives the 
rough thrust and parry of a legal duel. 

The Federal statute was born under the 
happiest auspices. Drawn by the Com- 
merece Committee of the American Bar 
Association, each of its provisions in turn 
was separately approved by the Associa- 
tion in committee of the whole, first at 
its annual meeting in San Francisco in 
1922, and subsequently at Minneapolis a 
year later. In its passage through Con- 
gress it was subjected to but tr fling 
amendments, and thus happily escaped 
that pre-natal injury at the hands of 
blundering or uninstructed lay politicians 
which disfigures or permanently cripples 
so many Congressional enactments. The 
proviso in it which excepts from its 
operation workers’ agreements, while re- 
garded by its framers as no improvement, 
was suggested by Herbert Hoover, Sec- 
retary of Commerce, a stanch friend of 
the measure, as a wise sop to the Cerberus 
of Labour. 

Maritime transactions necessarily repre- 
sent a substantial part of British trade 
with America. All such are caught 
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within the benevolent net of the Act, pro- 
vided only the contracts involved contain 
a written stipulation that disputes aris- 
ing shall be adjusted by arbitration. 
Where such is the even should a 
suit have been already begun against a 
British vessel or her owners by libel or 
attachment, a stay may be procured and 
Should the agree- 
ment omit to name an arbitrator the Court 
has authority of itself to appoint one. 
It has also all necessary powers to facili- 
tate a speedy award. Upon this award 
judgment may be entered the moment it is 
rendered. 

In all great commercial centres within 
the United States, especially along the 
Atlantic trial calendars are 
hopelessly and the 
thereby brought about, aggravated by the 
repeated appeals permitted litigants, 
amount to a practical denial of justice. 
The proposed appointment of additional 
Judges may enable the existing ‘‘log- 
jam’’ of untried eases to be broken and 
permit the pent-up and swollen 
stream of litigation to subside into its nor- 
mal channel; at present, however, all who 
arbitrations are well ad- 
vised to keep out of the Courts. 

But the New York Chamber of Com- 
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merece entertained even more ambitious 
designs. In 1921 it prepared in outline 


the form of a_ proposed Commercial 
Arbitration Treaty to be entered into by 
all nations, and enlisted the support of 
Mr. Charles Evans Hughes, at that time 
Secretary of State. Upon its initiative 
the International Chamber of Commerce, 
held in Rome during the week beginr‘ng 
Mareh 18, 1923, passed resolutions in 
favor of treaties among all civilized na- 
tions alike to compel the enforcement of 
arbitration clauses contained in commer- 
cial and to that an 
award made in one country shall be re- 
and other treaty 
Approval of this plan was also 
Ameri- 


eontracts ensure 


spected enforced by 
powers. 
obtained from the Nederlandsch 
kaansche Kamer van Koophandel in 
Amsterdam, perhaps the most powerful 





and prominent factor in Dutch-American 
trade. 

The mercantile world of France lent a 
willing ear. A proposal advocating the 
general arbitration of trade disputes was 
laid before the International Congress of 
Chambers of Commerce which convened 
in Paris, June 8, 1914, and this proposal 
met with instant and favorable recog- 
nition. In the spring of 1922 the Tribunal 
of the Seine rendered a decision (Hashi- 
moto et le Credit Lyonnais) establishing 
the principle that the Courts of France 
will uphold and enforce an award of for- 
eign arbitrators notwithstanding the ab- 
sence of any existing treaty; and refusing 
to re-examine the merits of the dispute, 
although this could be demanded as of 
right in the case of a foreign judgment. 
Within the past four years the French 
Government has permitted its Trade Com- 
missioners to submit to arbitration a score 
of disagreements arising between it and 
British merchants and not a few which 
involved American traders and its own 
nationals as well; and all this notwith- 
standing Article 83 of the Code de Pro- 
cedure Civile, which appears to declare 
that the State cannot arbitrate its dis- 
putes. 


Did space permit, mention might also 
be made of the Commercial Arbitration 
Compact recently entered into between the 
Deutsche Industrie und Handelstag of 
Berlin and the Danish Industrietag of 
Copenhagen, both acting with the ap- 
proval of their respective Governments 
and equally representative of national in- 
Section 1,040 of the German Civil 
Code award with the same 
validity as a judgment and renders it en- 
forceable in the same manner. The prin- 
ciple of compellable arbitration of mer- 
eantile disputes was also warmly ap- 
proved and adopted by the Fifth Pan- 
American Congress, held at Washington 
last year, at which eighteen American re- 
publies were represented. 
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sembly of the League of Nations held on 
September 24, 1923, a formal Protocol on 
Commercial Arbitration was accepted and 
signed. It is now under submission to 
the affiliated countries for ratification. So 
far as concerns Great Britain effect was 
given to this Protocol by the Arbitration 
Clauses (Protocol) Act, 1924—A Member 
of the American Bar Association, in the 
London Times. 


AND THIS FOR MONEY! 





A gentleman of considerable wealth 
adopted a young lady of full age as his 
daughter a few years ago. He died last 
year leaving a will in which he practi- 
cally disinherited this adopted daughter. 
The lady then brought suit to set aside 
the will on the ground, we are informed, 
of certain undue influences. 

Thereafter, those, or some of those, who 
are mentioned in the will as beneficiaries 
of the dead gentleman’s bounty, had suit 
brought to set aside the adoption, and 
for their cause of action stated that the 
decree of adoption was obtained by fraud, 
misrepresentation and deceit practiced by 
the dead man, in that the purpose of the 
adoption was not, as he represented, to 
promote the young woman’s moral and 
temporal interest, but rather to cover with 
legality the meretricious relations alleged 
to have existed between the testator and 
the young woman. This information we 
glean from a daily newspaper of large cir- 
culation. The account in the paper con- 
tinues: ‘‘The suit, as the young woman’s 
counsel have not failed to point out, places 
the beneficiaries of the will in the posi- 
tion of attacking the character of their 
benefactor after his death.’’ 

Yes, so it seems: And this for money! 
The spirit of avarice rampant! Do these 
would-be beneficiaries hope to do good 
with the money — mere money — which 
they secure by desecrating, profaning the 
dead? Do they seek to contaminate the 
stream of civilization for untold genera- 
tions to come? 





NOTES OF IMPORTANT DECISIONS 


GARAGE KEEPER NOT NEGLIGENT IN 
PERMITTING CUSTOMERS TO HAVE KEYS. 
—The case of Hogan v. O’Brien, 208 N. Y. 
Supp. 477, holds that where a customer whose 
automobile was stolen from garage knew that 
garage keeper had given out keys to customers 
so that they could put in and take out their 
automobiles at will, garage keeper was not 
chargeable with negligence therefor. 

Touching the liability of the garage keeper, 
the Court said: 

“The defendant was accustomed to store 
about 20 cars in his garage. He had but one 
employee. Neither the defendant nor the em- 
ployee remained at the garage later than mid- 
night. The garage was furnished with double 
doors c.pable of being securely fastened upon 
the inside by iron bars fitting into slots. One 
of these doors was provided with a postern 
door covering an opening in the main door. 
This lesser door was provided with a Yale 
lock and opened inwards. The defendant had 
furnished to several of his customers keys for 
the Yale lock in order that they might enter 
the garage after 12 m. to put away their cars. 
All these undisputed facts were known to the 
plaintiff, who, notwithstanding, continued to 
store his car with the defendant. 

“One Walsh, an employee of the Troy Union 
Ra‘lroad, who nightly took up his station at a 
railway shanty, distant less than 30 feet from 
the doors of the garage, was also provided with 
a key. This key was frequently loaned by him, 
temporarily, to owners whom he knew, in order 
that they might put up their cars after the 
garage was closed. The plaintiff repeatedly 
borrowed Walsh’s key for this purpose. 

“On the night of January 14th the plaintiff’s 
car was in the garage. The defendant’s em- 
ployee, at 12 m. securely locked the doors of 
the garage and went home. At 2 o’clock, or 
thereabouts, Walsh saw a closed car, resem- 
bling the plaintiff’s car, in front of the garage, 
with a man, resembling the plaintiff’s chauf- 
feur, standing beside it. The car was driven 
off. At about 3 o’clock, one of the defendant’s 
customers, returning with a car, found the 
garage doors partly open. He placed his car 
in the garage and securely locked the doors. 
On the following morning the plaintiffs car 
was missing. 

“Now, it is evident that an object as large 
as an automobile cannot be mislaid, or, in any 
ordinary sense, lost. If it has disappeared, it 
must have been removed by some human agent 
acting with intent. So with the plaintiff’s car. 
Moreover, it having been proven that the 
garage doors were securely locked, and that 
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the doors were intact, the plaintiff's car must 
have been removed by someone possessing a 
key to the Yale lock. Keys were available to 
the plaintiff, to his chauffeur, to Walsh, and to 
several customers, as well as to the defendant 
and his employee. No evidence points to the 
guilt of the defendant in removing the car 
with any more certainty than it does to the 
guilt of any of the persons mentioned, and 
with far less certainty than it does to the 
guilt of the plaintiff’s chauffeur. Indeed, it is 
significant that the chauffeur was not called 
by the plaintiff or his absence explained. It 
follows that no inference of the defendant’s 
guilt, in preference to the guilt of any of 
the others, remained, after the proof was 
given, to justify a verdict against the defend- 
ant. Moreover, the defendant was not charge 
able upon the theory that he negligently gave 
out keys. The plaintiff was cognizant of the 
fact and consented to the arrangement which 
was in part for his own convenience. There- 
fore, the verdict was not justified by the 
proof.” 


RES IPSA LOQUITUR DOCTRINE AP- 
PLIED TO CASE OF EXPLODING BOTTLE. 
—The case of Stolle v. Anheuser-Busch, 271 
S. W. 497, decided by the Supreme Court of 
Missouri, holds that in an action against the 
manufacturer of bottled beverages, charged 
with explosive gases, for injury caused by 
flying glass on explosion of a bottle purchased 
from a retailer, the doctrine of res ipsa loquitur 
applies, the facts being particularly within the 
knowledge of the manufacturer. 

After considering a number of cases, the 
Court concluded as follows: 

“These bottled beverages, containing explo- 
sive gases, are put upon the market with the 
intention that they will be _ transported 
throughout the country and sold to consumers 
for the profit of the manufacturer. Obviously 
this should be at his risk. Public policy re- 
quires that the manufacturer should assume 
the risks and hazards of explosion incident to 
the reasonable and ordinarily careful trans- 
portation and handling of these goods in the 
usual course of business. The rule of liability 
announced in Grant v. Bottling Co. 176 N. C. 
256, 97 S. E. 27, 4 A. L. R. 1090, is sane, logi- 
cal, reasonable, and practical, and in accord 
with the rule of decision in this state. It is 
fair to the manufacturer, and will afford the 
consumer of the beverage and those handling 
it in the ordinary course of trade reasonable 
protection, while the contrary rule leaves them 
practically without redress. The judgment is 
therefore reversed and the cause remanded, 
with directions to overrule the demurrer to the 
petition.” 





EXCEPTED RISKS IN THE LAWS OF 
LIFE INSURANCE 


Part I* 


It is in truth a trite saying that insur- 
ance is one of the most beneficent institu- 
tions known to society. Its origin is 
found in the necessities of mankind, and 
it has grown with the increasing activities 
of everyday life. Paraphrasing slightly 
the language of another: Insurance has 
kept pace with the increasing demands of 
our social life; expanding to meet its ris- 
ing wants and to cover its ever-widening 
fields; under the guidance of a spirit of 
modern enterprise, tempered by prudent 
forecast, insurance from time to time with 
amazing facility has adapted itself to 
every new interest of an advancing civili- 
zation. 

A contract of insurance may be said to 
have five essential factors: First, its 
subject-matter; second, the risks insured 
against; third, the amount of protection; 
fourth, duration of the risk; fifth, the pre- 
mium or payment therefor. A contract of 
insurance lacking any of these essentials 
is incomplete. The law of excepted risks 
necessarily deals primarily with the sec- 
ond factor stated, ‘‘the risks insured 
against.’’ It may, however, be concerned 
more or less with the third, fourth or 
fifth. Quite often the amount of protec- 
tion, the duration of the risk or the pre- 
mium payment is determined by occupa- 
tional hazards or other conditions named 
in the contract. These when found are 
manifestations of the doctrine of excepted 
risks. 

*This paper was prepared by Mr. George R. 
Allen, of Kansas City, Kan., for the law section 
of the National Fraternal Congress which met in 
August. Mr. Allen is General Counsel for the 
Fraternal Aid Union, Secretary of the Fraternal 
Law Association, and Secretary-Treasurer of the 
Legal Section of the National Fraternal Congress. 
He says: 

“These societies now carry more than ten billion 
dollars of life insurance in force. They paid in 
benefits during 1924 $123,997,255.00. The net assets 
of the fraternals, shown by the reports filed with 
the Insurance Departments as of January 1, 1925, 
are $643,805,199.00. The law peculiar to these 
societies is now an important branch of our juris- 


prudence.’ 
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The law of excepted risks is as old as 
insurance itself. It is probable that in- 
surance in its earliest forms included cov- 
erage only for limited hazards; those 
hazards excluded, whether so-called or 
not, were in fact excepted risks, i. e., 
occurrences for the happening of which 
indemnity or payment was not promised. 

If one of those queer old policies issued 
some hundreds of years ago in England, 
insuring against death or capture by 
pirates, were here for examination, we, 
no doubt, would see that it insured only 
against some pirates in some localities and 
not against pirates of every brand oper- 
ating both at home and in foreign lands. 
Why such policies have been discontinued 
is not clear; certainly not for lack of 
pirates. 

Numerous court decisions define a con- 
tract of life insurance substantially as 
follows: . 

*‘It is a contract by which insurer for 
a certain sum of money or premium pro- 
portioned to the age, health, and other 
circumstances of the person, whose life 
is insured, engages that, upon the death 
of such person, within the period limited 
in the policy, insurer shall pay the sum 
specified in the policy, according to the 
terms thereof, to the person in whose 
favor the policy is granted.’” 

For purposes of this paper the forego- 
ing definition must be enlarged to include 
the thought of indemnity, since many 
fraternals write protection against old 
age, accident and disease disability, and 
excepted risks enter into all such con- 
tracts. 

The parties to such a contract have a 
right to fix the terms and conditions upon 
which one promises to indemnify the 
other. They may, therefore, agree that 
the coverage shall include the hazard of 
or indemnity against all, many or only a 
few of the contingencies to which the 
insured is exposed. Since the premium 
payments are necessarily directly pro- 
portioned to the hazard insured against, 
it results in actual practice that those 

(1) 37 C. J., page 359. 





contracts excepting the greater number of 
risks are the least expensive for the 
insured. 

The law of excepted risks is grounded 
upon principles common to every kind of 
insurance; fire, casualty, marine, accident, 
health, life, and all the other multitudi- 
nous forms. It must be considered in the 
construction of every contract, whether 
written by a stock company, mutual, re- 
eiproeal, Lloyds or fraternal. The forms 
in which it appears are so numerous that 
it is neither practicable nor desirable to 
attempt to include all of them in the 
limits of a single paper. Attention will, 
therefore, be given only to some of those 
more commonly found in the contracts of 
fraternal beneficiary membership, the dis- 
cussion of which may be of some value 
to those of us concerned in the practice 
of fraternal law. 


Citations to recent insurance texts well 
known to all of us will be used in lieu 
of incorporating reference to the numer- 
ous individual cases already available for 
use in connection with the text books and 
encyclopaedias. Where individual cases 
are cited they will usually be those de- 
cided since the current texts were issued. 
This plan is adopted to save, so far as 
possible, duplication of material and yet 
make available for everyday use the 
texts and decisions pertinent to the vari- 
ous contract provisions considered. 

The Law of Exception of Risks—One 
of the most generally used text books lays 
down the general rule of the law of ex- 
cepted risks in the following words: 


‘‘There may be a valid stipulation in a 
policy of life insurance, wholly exempt- 
ing the company from liability, or, as is 
sometimes the case, providing for pay- 
ment of a reduced amount, where the 
death of the insured is due to certain ex- 
cepted causes, such as death caused by 
smallpox or other specified diseases, 
death from the casualties or consequences 
of war, or death due to intemperance or 
the use of intoxicating liquors.’” 

(2) 25 Cyc. 874. See also 37 C. J. 296. 


coarse 


pew Soacds ot F 


RR AN So eT ED Se eee ee 





332 


CENTRAL LAW JOURNAL 


No. 19 








State Control—tInsurance is a business 
affected with a public interest. The state 
through its legislature may, therefore, as- 
sume and exercise control over insurance 
by regulatory statutes. The state in the 
exercise of its police powers may and does 
prescribe the terms and conditions upon 
which insurance may be written; classify 
insurance organizations into distinct 
groups, each subject to its own set of 
statutes; determine the age of admission 
and the conditions upon which insurance 
may be provided; fix rates of contribu- 
tions and forbid insurers in a particular 
group issuing forms of contract lawful 
in another group.® 

In a recent case considering a statute 
governing fraternal societies, enacted 
after a particular certificate was issued, 
forbidding the payment of a benefit valid 
under laws in foree when membership 
was obtained, the court said: 

‘*If the legislature thought the payment 
of endowments at a fixed age, irrespective 
ot actual disability, to be against the best 
interests of the public, it had the power 
to prohibit the carrying out of contracts 
for such payments, which were entirely 
valid when made, in accordance with the 
familiar rule that laws passed in the exer- 
cise of the police power are not rendered 
invalid because they incidentally destroy 
existing contract rights. (Manigault v. 
Springs, 199 U. 8S. 473; Union Dry Goods 
Co. v. Georgia P. 8. Corp. 248 U. S. 372; 
Louisville & Nashville R. R. v. Mottley, 
219 U. S. 467; 6 R. C. L. 347; 12 C. J. 
991-993.) ’’* 

It follows, therefore, that the law gov- 
erning excepted risks in contracts of life 
insurance is subject to statutory control 
in each state, and these laws may differ 
in the several states. Familiar examples 
of this are found in the suicide statutes of 
Missouri, Colorado and other states. 

The Missouri statute, R. 8S. 1919, See- 
tion 6150, forbids suicide being made by 
contract an excepted risk unless it be 


(3) German Alliance Ins. Co. v. Kansas, 238 
U. S. 389; 37 C. J., page 366, and authorities cited. 
113 Kan., 86, 213 Pac. 


See also Kirk v. F. A. A., 95 Kan. 707, 149 
103 Kan. 552, 


(4) Dey v. K. & L. of S., 
1066. 
Pac. 400; Messenheimer v. F. A. U., 
175 Pac. 679. 








shown that suicide was contemplated by 
the applicant when insurance was ob- 
tained. This is held a valid exercise of 
the right of control by the state.® 

Contracts issued by fraternal bene- 
ficiary associations are not within the pur- 
view of this statute. Suicide is, there- 
fore, in Missouri a lawful excepted risk 
under a certificate issued by a fraternal 
beneficiary association licensed as such in 
that state, provided the society be licensed 
when the certificate is issued.® 

The present Colorado statute, 1913, See- 
tion 2532, makes an agreement that sui- 
cide after one year shall be an excepted 
risk void. This statute becomes a part of 
every contract of life insurance written in 
the state subsequent to its enactment. It 
is held valid by the courts of that state 
and declared not to contravene any pro- 
vision of either the state or federal con- 
stitution and as not contrary to public 
policy. Such a statute may apply to fra- 
ternals as well as to legal reserve com- 
panies.” 

The place of contract, however, may 
have an important bearing in determining 
whether or not in any given case the ex- 
ception of risk is valid. Because of*con- 
flicting laws in the different states a pro- 
vision may be valid in one state and void 
in another. It frequently happens that 
a contract of insurance is written in a 
state where an exception of risk is lawful, 
but death occur and suit be brought in 
a state where it is void. In such an in- 
stance the law of the place of contract 
may be pleaded and proven as any other 
fact in the ease, and the courts of the 
state in which suit is brought will give 
effect to such law and hold the excep- 
tion of the risk clause a valid defense, not- 
withstanding the local law may be to the 
contrary. 

(5) Whitfield v. Aetna Life Ins. Co., 27 Sup. Ct. 

S. 489. 


ae 578, 205 U. 
(6) Tice v. Supreme Jagee. 123 Mo. App. = 

100 S. W. 519. Affirmed in 204 Mo. 349, 102 S. 

~_ - we v. Supreme Court, 228 Mo. 675, 125 


(7) M. B. A. v. Lock, 22 Colo. App. 409, 125 Pac. 
556; Head Camp, etc., v. Sloss, 49 Colo. 177, 112 
Pac. 49, 31 L. R. A. (N. S.) 831; Weber v. He 


‘ . a See 
Camp, etc., 60 Colo. 529, 154 Pac. 728. 











Yim 








XUM 


Vol. 98 


CENTRAL LAW JOURNAL 333 








The most frequent illustration of this is 
in suicide provisions, where contracts of 
insurance are made in states permitting 
suicide to be made an excepted risk, but 
suit be brought in a state forbidding 
such agreements. The same rule applies 
where the law of the state in which 
death occurs and where suit is brought 
requires the application to be made a 
part of the policy when issued, but the 
law of the state in which the application 
was made ‘and the policy delivered con- 
tains no such provision. In such an in- 
stance the courts of the state in which 
the action is pending, upon proper proof 
of the law of the place of contract, will 
permit the application to be introduced 
in evidence, notwithstanding the local 
law.§ 

An interesting question will in the usual 
course of events, no doubt, shortly arise 
in some court for determination. A citi- 
zen of some state, the law of which is 
silent on suicide as an excepted risk, may 
make application for and receive a cer- 
tificate issued by an association whose 
membership contracts deny or limit bene- 
fits for death by suicide, incorporated in 
a state where such agreements are’ law- 
ful. He may then remove to and become 
a citizen of a state whose statute declares 
such a contract void, and thereafter sui- 
cide. This future case will then decide 
whether or not under Article 4, Section 1, 
of the United States Constitution, the full 
faith and credit clause, and the doctrine 
declared in Supreme Council v. Green,® 
and M. W. A. v. Mixer,!® the rights of 
the beneficiary in the benefit fund are 
determinable under the law of the state 
in which the society is domiciled, that 

(8) Bowen v. Business Men’s A. Ass'n (Wis.), 
196 N. W. 229; Fishback v. N. Y. Life Ins. Co. 
(Wis.), 192 N. W. 170; Headley v. Central Life Ins. 
Co. (Mo.), 227 S. W. 920; Independent Order of 
Puritans v. Cadden (Ga.), 102 S. E. 454; Mutual 
Life v. Weigmann (Mo.), 256 S. W. 505; N. Y. Life 
Ins. Co. v. Long (Ky.), 284 S. W. 735; Parker v. 
Life Ins. Co. (Mo.), 232 S. W. 708; Roberts v. M. 
W. A.,-133 Mo. App. 207, 113 S. W. 726; Shoemaker 


vy. Central Business Men’s Ass’n (Mo.), 271 S. W. 
867; Stephan v. Prairie Life Ins. Co. (Neb.), 203 
N. W. 626. 


(9) 287 U. S. 531, 35 Sup. Ct. Rep. 724. 
(10) 45 Sup. Ct. Rep. 389. 





in which membership is completed, or the 
law of the state where death occurs. 

The Green case holds that the law of 
the domicile prevails everywhere, so far 
as the right to increase rates of assess- 
ment is concerned; the Mixer case holds 
a by-law dealing with the payment of 
benefits, valid under the law of the state 
where the society is incorporated, governs 
members and their beneficiaries in foreign 
states. It appears clear upon principle, 
therefore, that when this case is decided 
the court must hold that the power of the 
corporation, under the laws of the state 
giving it life, which make valid a by-law 
limiting or prohibiting payment of bene- 
fits where death is caused by suicide, sane 
or insane, is the same in every other state. 
This decision will make uniform the law 
of excepted risks if it shall declare that 
the test of the validity of such an agree- 
ment is whether or not it is lawful, under 
the law of the state in which the society 
is incorporated. This, of course, subject 
to the rule that no foreign corporation 
can make a contract in a state forbidden 
by the law or statute of the state into 
which it enters. 

Particular Diseases and Duration of 
Membérship.—Some societies provide in 
their membership contracts that if death 
oceurs within a particular time, usually 
one to three years, the amount of benefit 
payable shall be only a fractional part of 
the certificate. Others provide that if 
death occurs within a limited period of 
membership, commonly not exceeding one 
year, from certain named diseases, no 
benefit shall be payable. These provisions 
are but applications of the doctrine of ex- 
cepted risks. Since the parties to a con- 
tract of life insurance have the right to 
agree upon its terms, such conditions are 
valid. 

It is common knowledge that persons 
afflicted with a latent disease are fre- 
quently desirous of obtaining life insur- 
ance. Agents and solicitors engaged in 
writing sub-normal risks have no difficulty 
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in finding prospects; the problem is to 
provide insurance for them at a rate the 


applicant can pay. 


The fraternals many years ago found 
themselves acquiring members whose con- 
venient memory permitted them to forget 
to give the examining physician a full, 
true and correct history. Now and then 
an examining physician, through kind- 
ness of heart or some other self-sufficient 
reason, passed lightly over conditions in 
the applicant that he knew to exist, and 
recommended him for membership. The 
result was an excess of short-term deaths. 


One of the remedies devised to meet 
this situation was to provide accumula- 
tive certificates. This plan has been 
gradually discontinued, and societies for- 
merly using it now generally issue cer- 
tificates under by-laws providing for pay- 
ment of the full amount of the certificate 
unless death occurs within the time limit 
from certain named diseases. These are 
usually tuberculosis, cancer, diseases of 
the brain, kidneys or nervous system, all 
of which are usually insidious in their 
development, easily concealed in their 
early stages or susceptible of being 
lightly passed over by a too friendly local 
examiner. Additionally, because of the 
low fees paid by the fraternals many phy- 
sicians give to us a less complete medical 
examination than is provided for the old 
line companies. 


Excepting risks of this class is sound 
underwriting and results in a diminished 
death rate, particularly in the early years 
of membership. Such provisions are valid, 
whether set forth in the application and 
certificate or found only in the by-laws, 
provided the application and certificate 
meet the statutory requirements and in 
clear and explicit terms make the by-laws 
a part of the contract of beneficial mem- 
bership." 


(11) Dickinson v. F. A. U. (Ky.), 194 S. W. .349. 





ELECTRICITY—INTERSTATE COMMERCE 


ATTLEBORO STEAM & ELECTRIC CO. v. 
PUBLIC UTILITIES COM’N 


129 Atl. 495 
(Supreme Court of Rhode Island, June 18, 1925) 


Act of Public Utilities Commission in estab- 
lishing new rate for electrical energy furnished 
local distributing company in another state by 
resident corporation imposed a direct burden 
on interstate commerce, and hence was invalid, 
where separation of interstate and intrastate 
business of such corporation had actually been 
made by it and commission in establishing a 
basis for proposed rate. 


Appeal from Public Utilities Commission. 

Proceeding by the Narragansett Electric 
Lighting Company before the Public Utilities 
Commission to fix rates for electricity sold the 
Attleboro Steam & Electric Company. From 
an order of the Public Utilities Commission, 
fixing the rates, the Attleboro Steam & Elec- 
tric Company appeals, and brings certiorari. 
Certiorari dismissed, and appeal sustained. 
Order of Public Utilities Commission reversed. 

Curtis, Matteson, Boss & Letts and Archibald 
C. Matteson, all of Providence; Storey, Thorn- 
dike, Palmer & Dodge, R. G. Dodge, and H. S. 
Davis, all of Boston, Mass., for Attleboro Steam 
& Electric Co. 

Hinckley, Allen, Tillinghast & Phillips, 
Arthur M. Allen, and Roger T. Clapp, all of 
Providence; Ropes, Gray, Boyden & Perkins, 
and Roland W. Boyden, and Frank D. Comer- 
ford, all of Boston, Mass., for Narragansett 
Electric Lighting Co. 

Charles P. Sisson, Atty. Gen., for Commission. 

STEARNS, J. These are two proceedings, 
one by certiorari, the other by appeal from an 
order of the Public Utilities Commission, 
brought by the Attleboro Steam & Electric 
Company (hereinafter Attleboro Company). 
Appellant, being in doubt as to the correct 
procedure, brought the two proceedings; the 
same question is raised in each. 

The Attleboro Company seeks to have order 
No. 876 made by the Public Utilities Commis- 
sion (hereinafter the Commission) reversed 
and declared invalid. 

The facts, so far as essential to the present 
inquiry, are as follows: The Attleboro Com- 
pany supplies electricity for public and private 
use in Attleboro, Mass. The respondent, Nar- 
ragansett Electric Lighting Company (herein- 
after Narraganset Company), a Rhode Island 
corporation, is engaged in a general electric 
lighting, heating, and power business. 
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May 8, 1917, a contract was made by Narra- 
gansett Company, party of the first part, with 
two Massachusetts corporations, Attleboro 
Company, party of the second part, and See- 
konk Electric Company (hereinafter Seekonk 
Company), party of third part. The Narra- 
gansett Company agreed to sell to the Attle- 
boro Company for a period of 20 years all the 
electrical energy used by the Attleboro Com- 
pany and supplied to its customers in the city 
of Attleboro; such electrical energy was to be 
delivered at the state line between Seekonk, 
Mass., and East Providence, R. I., and to be 
metered on the transformers of the Attleboro 
Company at its generating plant in Attleboro; 
the Seekonk Company agreed to secure the 
necessary rights of way through Seekonk and 
build therein a transmission line from the 
point of delivery at the state line to the boun- 
dary line between Seekonk and Attleboro, and 
there connect with the transmission line to 
be built by the Attleboro Company to connect 
with its station in Attleboro. The Narragan 
sett Company agreed to build the transmission 
line for the Seekonk Company, the latter to 
pay therefor, however, only the actual cost of 
material and labor and such other costs as 
would be considered assets to capitalize by the 
Massachusetts board of gas and electric light 
commissioners, the cost to the Seekonk Com- 
pany in no event to exceed $4,500 a mile. A 
similar provision for construction was made 
with the Attleboro Company for its transmis- 
sion line. The Narragansett Company agrced 
to pay annually to each of the companies 15 
per cent of the amounts paid by each to the 
Narragansett Company for such construction, 
and in addition to pay the Seekonk Company 
annually 15 per cent of any additional expendi- 
tures for additions or changes in its lines. 
The Attleboro Company agreed to furnish the 
necessary transformers, etc., at its station to 
receive the electric current, and the Narra- 
gansett Company agreed to pay the Attleboro 
Company $1,750 annually for the operation by 
the Attleboro Company of the receiving station. 
The Narragansett Company agreed to install 
and maintain as its property and at its ex- 
pense meters on the transformers at the sta- 
tion of the Attleboro Company to measure and 
determine the amount of current received and 
to be paid for by said company. 


The contract price, 8.57 mills per kilowa‘t 
hour, as registered by such meters, was to be 
subject to increase or decrease at the rate of 
.085 mills per kilowatt hour for every 10-cent 
variation from the base price of $3.50 per long 
ton of coal delivered alongside the gencrating 
station of the Narragansett Company on the 





Providence river. The contract provides for a 
decrease of price if the electrical energy is 
produced by cheaper fuel or the cost is less by 
reason of the use of any subsequent invention 
or improvement. Any change of federal, state 
or municipal laws or regulations, changing 
any existing taxes or imposts which materially 
increases or decreases the cost to the Narra- 
gansett Company, of generating, or delivering 
electrical energy, was to be equitably adjusted 
in the price by the parties. 

The Attleboro Company agreed to retain and 
maintain its present generating station and 
machinery except its present engine driven 
units, and that the Narragansett Company at 
any time at its own expense might use the 
same for generating and supplying electrical 
energy to the Attleboro Company. 

The Narragansett Company guaranteed to 
the Attleboro Company that the Seekonk Com- 
pany would promptly and properly perform its 
contract obligations and to indemnify the Attle- 
boro Company for any loss suffered by it be- 
cause of any breach of the contract by the 
Seekonk Company. 

May 14, 1917, the Narragansett Company 
filed with the Commission schedule No. 68, set- 
ting out the rate and general terms of the con- 
tract, and an application that said rate be ap- 
proved as a special rate under section 42, Pub- 
lic Utilities Act (c. 795, P. L. 1912). May 23, 
1917, the Commission made an order author- 
izing the Narragansett Company to grant a 
special resale rate to the Attleboro Company 
at the state line in accordance with schedule 
No. 68. The parties proceeded to carry out the 
contract, and the Narragansett Company is still 
supplying electrical energy to the Attleboro 
Company. May 7, 1924, the Narragansett 
Company filed with the Commission schedule 
No. 125, setting out a rate for service to the 
Attleboro Company materially higher than the 
rate specified in the contract and schedule No. 
68. At the solicitation of the Narragansett 
Company, the Commission, on its own motion, 
ordered an investigation and public hearing 
upon the propriety of the proposed change of 
rate, and directed that notice thereof be given 
by mail to the two companies. The Attleboro 
Company appeared at the hearing and made 
objection to the jurisdiction of the Commission. 
This objection was overruled, and a hearing 
was had on the merits of the proposed change. 
January 21, 1925, the Commission made an 
order, No. 876, to the effect that the contract 
rates were insufficient, unjustly discriminatory, 
and in violation of the Public Utilities Act; 
that the increased rates in schedule No. 125 
were just and reasonable, and ordered that 
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they should become effective February 1, 1925. 
The Attleboro Company challenges this order 
anc claims it is unlawful and void on virious 
grounds; the principal and decisive objection, 
in our judgment, is that said order is an im- 
proper interference by the state with interstate 
commerce. 

(1) The Attleboro Company is properly 
here by appeal. Section 34, ec. 795, provides 
that any public utility or any complainant 
aggrieved by any order of the Commission 
fixing any rate, etc., may appeal to the Su- 
preme Court for a reversal of such order. The 
Attleboro Company is not a “public utility” as 
that term is used in the act (section 2), nor 
is it strictly a “complainant” in a technical 
sense, as the original proceeding was begun 
by the Commission on its own motion (section 
26). The Commission by section 28 is required 
to give notice to such interested parties as the 
Commission shall deem necessary, as provided 
in section 20. This latter section requires the 
Commission to give to “the public utility and 
the complainant, if any,” ten days’ notice of 
the time and place of the hearing. Section 
28 provides that, after notice is given, the pro- 
ceedings shall be conducted in like manner as 
though complaint had been filed with the Com- 
mission relative to the matter investigated. 
Section 58 provides that the provisions of the 
act shall be interpreted and construed liberally 
in order to accomplish the purposes thereof. 
One evident purpose of the statute is to sub- 
ject any order of the Commission whereby any 
one is legally aggrieved to review by the Su- 
preme Court. The Attleboro Company, after 
appearing at the hearing in response to the 
notice and thereafter taking part in the pro- 
ceedings, thereby became a complainant within 
the meaning of the statute, and was vested 
with all the rights of a complainant, including, 
of course, the right of appeal. See P. U. Com. 
v. Prov. Gas. Co., 42 R. I. 1, 104 A. 609. 

(2-4) The sale and transportation of elec- 
tricity generated in one state, and conveyed 
directly to a purchaser in another state is in- 
terstate commerce. It is the essential nature 
of the service rendered which determines 
whether commerce is interstate or intrastate; 
if the actual movement is interstate, it is im- 
material thxt the place of delivery or the olace 
at which title passes is at the state line. The 
transportation of the electricity is continuous 
from this state to its ultimate destination in 
another state, and consequently is interstate 
commerce. U.S. v. Union Stockyard, 226 U.S. 
286, 33 S. Ct. 83, 57 L. Ed. 226; Penn. R. Co. 
v. Clark Coal Co., 238 U. S. 456, 35 S. Ct. 896, 
59 L. Ed. 1406; Texas & New Orleans R. R. Co. 





v. Sabine Tram Co., 227 U. S. 111, 33 S. Ct. 229, 
57 L. Ed. 442; United Fuel Gas Co. v. Hallanan, 
257 U. S. 277, 42 S. Ct. 105, 66 L. Ed. 234. 

In the recent case (decided May 26, 1924), 
Missouri v. Kansas Gas Co., 265 U. S. 298, 44 
S. Ct. 544, 68 L. Ed. 1027, Associate Justice 
SUTHERLAND, speaking for the court, says 
the line of division between cases, where, in 
the absence of congressional action, the state 
is authorized to act, and those where state 
action is precluded by mere force of the com- 
merce clause of the Constitution, is not always 
clearly marked; in the absence of congres- 
sional legislation, a state may constitutionally 
impose taxes and enact laws of internal police 
generally, although they may have an inci- 
dental effect upon interstate commerce, but the 
commerce clause of the Constitution, of its own 
force, restrains the states from imposing direct 
burdens upon interstate commerce. The court 
then quotes with approval the following sta‘e- 
ment of the law in the Minnesota Rate Cases, 
230 U. S. 352, 396, 33 S. Ct. 729, 739, 57 L. Ed. 
1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 
1916A, 18: 

“If a state enactment imposes a direct bur- 
den upon interstate commerce, it must fall re- 
gardless of federal legislation. The point of 
such an objection is not that Congress has 
acted, but that the state has directly restrained 
that which in the absence of federal regulation 
should be free.” 

The Kansas Natural Gas Company was en- 
gaged in producing and buying natural gas 
and transporting, selling and delivering it 
from Kansas to Missouri in large quantities to 
independent distributing companies, which 
then sold and delivered it to local consumers 
in numerous communities in Kansas and Mis- 
souri. The pipe lines were continuous from 
the wells to place of delivery. The gas com- 
pany raised its rates in Missouri without the 
consent and approval of the Public Utilities 
Commission of that state and in Kansas, not- 
withstanding a previous order of the federal 
court fixing a lower rate and the action and 
approval of the Public Utilities Commission 
approving and fixing such lower rate. Three 
cases were consolidated for argument in the 
Supreme Court: No. 155 was a suit in the 
federal court to enjoin the Kansas Gas Com- 
pany from increasing its rates in Missouri 
without the consent of the Public Utilities 
Commission of that state. An injunction was 
denied in the lower court. This decision was 
affirmed. (D. C.) 282 F. 341. In No. 133 the 
Kansas Supreme Court issued a mandamus to 
compel the gas company to re-establish and 
maintain certiin rates in Kansas until other- 
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wise ordered by Public Utilities Commission. 
This decision was reversed. 111 Kan. 809, 208 
P. 622. No. 137 was a suit in a federal court 
in Kansas to enjoin the collection by the gas 
company of increased rates in Kansas until 
allowed by the Kansas Utilities Commission. 
An injunction was denied in the lower court. 
The decision was affirmed. Central Trust Co. 
v. Consumers’ Light, Heat & Power Co. (D. C.), 
282 F. 680. 

The Supreme Court held that the sale, trans- 
portation and delivery were an inseparable 
part of a transaction fundamentally interstate 
from beginning to end—not local, but essen- 
tially national in character—and that enforce 
ment of a selling price in such a transaction 
placed a direct burden upon such commerce in- 
consistent with that freedom of interstate trade 
which it was the purpose of the commerce 
clause to secure and preserve. The court said, 
at page 308, 44 S. Ct. 546: 

“It is as though the Commission stood at the 
state line and imposed its regulation upon the 
final step in the process at the moment the 
interstate commodity entered the state and 
before it had become part of the general mass 
of property therein.” 

The attempt of a state to fix the rate was 
held to be invalid because it imposed a direct 
burdén on interstate commerce; and that this 
could not be done, even though there was an 
absence of any regulation by Congress. 

The Narragansett Company seeks to distin- 
guish the Kansas Gas Co. Case from the case 
It is urged that, as it does an exten- 
sive local business in this state, if it loses 
money on its service to appellant it will be 
compelled to charge the local public higher 
rates than would otherwise be reasonable; that 
one of the principal purposes of the Public 
Utilities Act is to insure service at reasonable 
rates to all customers, and, to enable the Com- 
mission to effectually carry out this purpose, 
it is necessary and proper that the state should 
be permitted to regulate the service to the ap- 
pellant; that in thé Kansas case the business 
of the gas company (with an exception not 
specified) was a wholesale business and wholly 
interstate; as the principal business of the 
Narragansett Company is local, the purpose of 
the attempted state regulation is not to regu- 
late interstate commerce, but to regulate local 
service, and that any regulation of interstate 
commerce is only incidental and indirect, is 
necessary to properly protect local service, and 
should not be held to invalidate the state regu- 
lation. The Narragansett Company, to some 
extent, relies on the authority of Penn. Gas. Co. 
v. Public Service Comm., 252 U. S. 23, 40 S. Ct. 





279, 64 L. Ed. 434 (decided in 1920). In that 
case the Natural Gas Company, a Pennsyl- 
vania corporation, transported natural gas 
from the source of supply in Pennsylvania 
through its pipe line to certain municipalities 
in the state of New York, and there sold the 
gas directly to numerous local consumers. 
This was held to be interstate commerce. The 
service in New York was held to be a local 
service similar to that furnished by any local 
gas company, and not of the character which 
requires general and uniform regulation of 
rates by congressional action; that, although 
the local rates might affect the interstate busi- 
ness of the company, this fact did not prevent 
the state of New York through its Utilities 
Commission from making local regulations of 
rates of a reasonable character. 

(5, 6) The Pennsylvania case was distin- 
guished and limited in its application by the 
court in the later Kansas Gas Co. Case, supra. 
The case at bar we think is like the Kansas 
case. Applying the principles confirmed there- 
in, we think that the action of the state Com- 
mission imposes a direct burden on interstate 
commerce and consequently is invalid. The in- 
trastate and interstate business of the Narra- 
gansett Company can be segregated. This 
separation has actualiy been made by that 
company and the Commission, in establishing 
a basis for the proposed new rate. The effect 
of the action of the Commission was direct on 
interstate commerce and incidental on local 
and state commerce. Such being the case, 
there is no difference in principle because of 
the amount of interstate commerce involved, 
whether it is much or little, at wholesale or 
retail. The purpose of the state action is im- 
material, if the result is to impose a direct 
burden on interstate commerce. 

The writ of certiorari is dismissed, as the 
Attleboro Company has a statutory remedy by 
appeal. 

The appeal is sustained, the order of the 
Commission establishing a new rate as per 
schedule No. 125 is reversed. 

The motion of the Narragansett Company 
that the appeal shall not act as a stay (C. 795, 
§ 35—now G. L. 1923, c. 253, § 3698) of the 
order appealed from is denied. 


NOTE—State Regulation of Rates for Elec- 
tricity Transported from Another State.—It has 
been held that the fixing by the state where 
sold, of rates of sale for gas and electricity 
transported from another state, as _ distin- 
guished from rates of transportation, is a mat- 
ter which affects chiefly those in the com- 
munity where it is sold, and that, so far as it 
is neither discriminatory nor confiscatory, it 
throws no burden upon the citizens of the 
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producing state, and is not an unlawful regu- 
lation of interstate commerce. Washington 
Water Power Co. v. Montana Power Co. 
(Idaho), P. U. R. 1916E, 144; Pennsylvania Gas 
Co. v. Public Service Commission, 225 N. Y. 397, 
P. U. R. 1916C, 663, 122 N. E. 260; Traders & 
Labor Council v. Fayette County Gas Co. (Pa.), 
P. U. R. 1918B, 165. 

In the case of Mill Creek Coal & Coke Com- 
pany v. Public Service Commission, 100 S. E. 
557, 7 A. L. R. 1081, decided by the Supreme 
Court of Appeals of West Virginia, the rule is 
stated that the regulation of rates at which 
electric current transported or transmitted 
from one state to another, shall be sold in the 
latter state, is, so long as the rate fixed is not 
confiscatory or discriminatory against citizens 
of another state, a matter essentially local in 
its nature, and not of such national importance 
as to require a general system and uniformity 
of regulation. 

In Washington Water Power Company v. 
Montana Power Company, P. U. R. 1916E 144, 
the Idaho Public Utilities Commission held that 
the fact that the transmission into that state of 
electric energy for distribution to the public, 
for compensation, is subject to regulation by it, 
does not impose a burden on interstate com- 
merce, although, under the Idaho statutes, min- 
ing companies may import electricity for their 
own use without regulation by the commiss'‘on. 








ITEMS OF PROFESSIONAL INTEREST 


DECISIONS BY THE NEW YORK COUNTY 
LAWYERS ASSOCIATION COMMITTEE 
ON PROFESSIONAL ETHICS 


QUESTION No. 233 

A is charged by B with an offense. A em- 
ploys a lawyer C to defend him. The offense 
charged involves a telephone conversation be- 
tween A and D, in whose office B is a clerk. 
Having received from A his version of the 
conversation, the lawyer C in advance of the 
trial seeks and obtains an introduction to D, 
tells him that he is acting in A’s interests, 
and asks for and receives D’s version of the 
conversation. 

Question: Is there any professional impro- 
priety or breach of taste in the conduct of the 
lawyer C? 

ANSWER No. 233 

In the opinion of the committee, there is no 
professional impropriety in C’s seeking to ob- 
tain the facts from D, providing he has no 
improper ulterior purpose, which is not dis- 
closed in the question. 


QUESTION No. 234 


A lawyer connected with the faculty of a 
law school conducts quiz courses at certain 
periods of the year relating to approaching 








local bar examinations for attendance upon 
which course he charges a stipulated fee per 
student. It has been decided in People ex rel 
Chicago Bar Association v. Baker, 142 N. E. 
554, that it is not unprofessional for him to 
conduct such courses, provided he does not ad- 
vertise or represent that he can or will fur- 
nish a student with any question or questions 
about to be used by the Board of Law Ex1m- 
iners. A advertises these courses in connec- 
tion with the law school in which he teaches. 

Would it be unprofessional in your opinion 
if A employed runners or solicitors to whom 
he paid or promised compensation in the na- 
ture of a commission for each student secured 
for these special courses? 


ANSWER No. 234 

Instinctively a law student looks to his 
teachers, not only as sources of information 
on law, but for instruction by precept and ex- 
ample in the duties which a lawyer owes to 
the community, and in the ethics of his pro- 
fession. A lawyer assuming the duty of teach- 
ing applicants for admission to the bar should 
recognize the principles of ethics and should 
have the same regard for the dignity of his pro- 
fession as is required of his professional 
brethren in active practice. 

In the opinion of the committee the employ- 
ment of runners or solicitors, on a commission 
basis, to procure pupils for a quiz course would 
be objectionable as beneath the essential dig- 
nity of the profession. 


THE STATE OF TENNESSEE 


We find in an English publication, The 
Solicitors’ Journal, for August 8, some inter- 
esting facts about the State of Tennessee, so 
much:in the public eye at the present time. 
The writer says: 

“Tennessee is in many ways an interesting 
state, it has had a remarkable legal history; 
as a citizen of Tennessee, Mr. Robert Burch, 
points out in a recent issue of The Times: 
‘Tennessee was admitted to the Union in 1796, 
the third after the original thirteen states, and 
has a history of achievement of which any 
community of Anglo-Saxon people anywhere 
may well be proud. It has furnished three 
Presidents, only two states of the forty-eight 
—Ohio and Virginia—surpassing it in this re- 
spect. It is an educational center of first im- 
portance, students from every state in the 
Union and from foreign countries attending its 
colleges and universities; and, eliminating the 
negro population, it stands in the front rank 




















Vol. 98 


CENTRAL LAW JOURNAL 


339 








in cultural development of the states of the 
Union. When the Great War broke out the 
Chancellor of Vanderbilt University, Dr. Kirk- 
land, was the first American educator of promi- 
nence to declare that the time had come for 
neutrality to cease and for America to take 
its place along the side of the Allies. The 
name “Volunteer State” was given to it because 
of the readiness of its sons to offer their serv- 
ices whenever danger imperiled their country, 
and they have taken a conspicuous part in 
every war America has fought. Tennessee is 
of the old South, its people maintaining the 
traditional hospitality of that section, and ex- 
emplyfying in their life the motto of the an- 
cient Lincolnshire family, of whom it was said 
by Washington Irving that “All the brothers 
were brave, and all the sisters virtuous.” The 
state’s first Governor, General Sevier, com- 
manding Tennessee troops, was one of the gal- 
lant officers of the Revolutionary War.’ 

“But, of course, the greatest son of Tennes- 
see, was the celebrated President, Andrew Jack- 
son, one of the most eloquent lawyers of his 
day. When President he defied the decrees of 
the Supreme Court and of Chief Justice Mar- 
shall, saying in a famous phrase: ‘Johnny 
Marshall has delivered his judgment; let 
Johnny Marshall execute it.’ Andrew Jackson, 
commanding Tennessee and Kentucky troops, 
was the victor in the war of 1812. Tennes- 
seans, under Campbell, gained immortal fame 
in the war with Mexico, and in the war be- 
tween the states Tennessee, with a white popu- 
lation of three-quarters of a million people, 
furnished 120,000 soldiers to the Confederate 
Armies and 30,000 to the Northern Armies, 
and a long list of officers of high rank and dis- 
tinction, among them being Lieutenant-General 
Nathan Bedford Forest, the great Confederate 
cavalry leader. When America entered the 
Great War, Tennesseans in every walk of life 
rallied to the colors as of old. One of the 
noted personal heroes, of the tens of thous1nds, 
of the Great War, was Corporal Alvin York, a 
Tennessean; and the commander of the fleet 
convoying U. S. troops across the Atlantic, 
Admiral Gleaves, is a Tennessean.” 








An elderly gentleman who had never seen a 
football game was persuaded by a young en- 
thusiast to attend one of the gridiron contests. 

“Now,” said the young fellow as the game 
was about to start, “you will see more excite- 
ment for a couple of dollars than you ever saw 
before.” 

“I have my doubts about that,” replied the 
elderly gentleman. “That’s all my marriage 
license cost me.” 





BOOK REVIEWS 
THE SALEM WITCH TRIALS 


Judge William Nelson Gemmill is the author 
of a volume entitled as above. The book is pub- 
lished by A. C. McClurg & Company, Chicago. 

Judge Gemmill has done a valuable work in 
collecting copies of evidence and court records, 
which he has set out in full. If anyone thinks 
that the human race is not steeped in ignorance 
let him read this volume. If anyone thinks 
that we have not progressed intellectually dur- 
ing the last 250 years let him read this volume. 
Two hundred and fifty years ago the belief in 
witchcraft was general. Even animals, espe- 
cially cats, were executed for this crime. The 
Salem records show that two dogs were hung 
as witches in that town. No alleged witch was 
ever burned in the United States, but many 
were hanged. 

This is an extremely interesting book, and 
it is the only one that sets forth the evidence 
and the court records in these trials to an ex- 
tent that the reader may gain a clear knowledge 
of what actually transpired. One is shocked 
to think that only 250 years ago there existed 
in the United States such base ignorance and 
vile barbarism as is disclosed by this book. It 
is well worth reading as forming a very inter- 
esting chapter of the history of our New 
England States. 


MENTAL DISORDER AND CRIMINAL LAW 


Hon. S. Sheldon Glueck, LL. M., Ph. D., in- 
structor in the Department of Social Ethics, 
Harvard University, is the author of a book 
entitled as above, and which is stated to be a 
study in mediocre-sociological jurisprudence. 
The book contains an appendix of state leg- 
islation and interpretive decisions. It is pub- 
lished by Little, Brown and Company, Boston, 
Massachusetts. 

We are informed in the preface that the 
criminal situation in the United States so far 
as crimes of violence are concerned is worse 
than in any other civilized country. While 
the general population of the United States for 
the years 1910 until 1922 increased 14.9 per 
cent, the criminal population increased 16.6 
per cent. There were seventeen murders in 
London last year and not one of them was 
unsolved. During the same period New York 
had 260 murders and obtained three convic- 
tions. During 1921 there were 137 murders in 
Chicago. In the same year throughout all 
England and Wales there were 63 murders. 
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To indicate the scope of the work we set 
out the chapter titles as follows: 


Chapter 1. Introduction. 

Chapter 2. Criminal Procedure and Evt- 
dence. 

Chapter 3. Mental Disorder of Accused Be- 
fore Trial. 

Chapter 4. Ethical and Psychological Con- 


cepts in the Criminal Law. 
Chapter 5. History of the Legal Tests of the 
Criminal Irresponsibility of the Insane, to 1843. 
Chapter 6. Modern Status of the Legal 
Tests of Irresponsibility—-McNaghten’s Case. 


Chapter 7. The “Tests” in American Deci- 
sions. 
Chapter 8. Tests of Irresponsibility, Con- 


tinued—Irresistible Impulse and Other Con- 
cepts. 

Chapter 9. Mental Disease as Related to the 
Tests of Irresponsibility. 

Chapter 10. Mental Disease as Related to 
the Tests of Irresponsibility, Continued. 

Chapter 11. Disposition of Accused Persons 
Not Tried, or Defendants Acquitted, Because 
of Insanity or Irresponsibility. 

Chapter 12. Summary, Conclusions and 
Recommendations. 


WOODWARD—CASES ON SALES 


The West Publishing Company has just is- 
sued the second edition of a book containing 
cases on the Law of Sales of Goods. These 
eases were selected from decisions of English 
and American Courts by Frederic Campbell 
Woodward, Professor of Law in the University 
of Chicago. It is one of the well-known Ameri- 
can Case Book Series. 

When the first edition of this work was pub- 
lished in 1913 only ten states had adopted the 
Uniform Sales Act. It has since been adopted 
in at least seventeen additional jurisdictions, 
and has been construed and applied in many 
important cases. The primary purpose of the 
present edition is to provide the student with 
this new material. The editor has taken the 
opportunity, however, to make such additional 
alterations in the contents of the volume as 
experience in its use has shown to be ad- 
visable. 


THE LAWLESS LAW OF NATIONS 


This book is by Sterling E. Edmunds, LL. D., 
Lecturer on the Law of Nations in St. Louis 
University Institute of Law, and former as- 
sistant in the Department of State. It is pub- 
lished by John Byrne & Company, Washing- 
ton, D. C. 

Lack of space prevents a proper review of 
this work. It is a great book, written by an 











able man peculiarly qualified for his subject. 
The book is an exposition of the prevalent ar- 
bitrary international legal system in relation 
to its influence upon civil liberty, disclosing it 
as the last bulwark of absolutism against the 
political emancipation of men. The character 
of the work is indicated by the first paragraph 
of the introductory chapter: “There is to be 
found in the whole realm of legal learning no 
more anomalous collection of policies, no more 
deceptive body of affirmations masquerading 
under the name of science, than that psuedo- 
branch of jurisprudence which, for nearly three 
centuries, successive historians have presented 
to us under the title The Law of Nations or 
International Law” The author admits that 
this is strong language, but it is believed that 
he has, in the following pages, fully justified it. 

An iconoclastic writer, Mr. Edmunds does 
not permit himself to believe something that 
he knows is not true or which can be easily 
proven to be untrue. He tells us some things 
that we do not like to hear, because they con- 
flict with our established ideas or with our 
prejudices, but in the end we are forced to be- 
lieve them by his overwhelming array of evi- 
dence. 

It is regretted that a proper review of this 
work cannot be given. We can only recom- 
mend to every person who has the power of 
thought that he read and study this book. 


CORPUS JURIS, VOLS. 35-38 


Volumes 35 to 38, both inclusive, of Corpus 
Juris, contain subjects of Judicial Sales to Mas- 
ter and Apprentice. These include such im- 
portant subjects as Juries, Justices of the 
Peace, Landlord and Tenant, Larceny, Liabil- 
ity Insurance, Libel and Slander, Licenses, 
Liens, Life Insurance, Limitations of Actions, 
Lis Pendens, Livery Stable and Garage Keep- 
ers, Live Stock Insurance, Logs and Logging, 
Lost Instruments, Lotteries, Malice, Malicious 
Mischief, Malicious Prosecution, Mandamus, 
Manufacturers, Marine Insurance, Marit‘me 
Liens, Market, Marriage and Marshaling As- 
sets and Securities. 

There are more than one thousand pages 
devoted to the subject of Landlord and Tenant, 
and more than five hundred ninety pages to 
Limitations of Actions. It will be noticed that 
Insurance is not treated as one subject, but 
each kind of insurance is taken as a separate 
subject and fully and exhaustively treated. 
This is characteristic of this great work—that 
each subject shall be given separate and thor- 
ough treatment. The work is up to the high 
standard set by The American Law Book Com- 


pany. 
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Alabama 28, 52 
Arizona 44, 48 
California 9, 49, 63 
Delaware 38, 60 
Georgia 27, 43 
Indiana 5, 35, 40 
Kansas 22, 58, 72 
Kentucky 8, 19, 55 
Massachusetts 4, 20, 21, 57, 75 
Missouri 56, 65, 67 
Nebraska 32 
New Jersey 7, 61, 62, 69 
New YOPrk......cccccccseeeeseeees 3, 17, 39, 45, 46, 64, 68, 70, 73 
Ohio 30 
Oklahoma 2, 76 
Pennsylvania 6, 16, 23, 66, 74 
South Carolina 25, 50 
Texas 26, 36, 41, 42, 51 
i = A See 11, 12, 13, 15, 24, 47, 53, 54, 71 
U.S. D.C —" SS 
U.S. S.C 31, 33, 37 
Utah 77 
Washington 1, 18. 29, 34 
West Virginia 59 





1. Agriculture—Co-Operative Marketing Con- 
tract.—Co-operative marketing contract, requ'‘ring 
payments to members in due proportion until ac- 
counts in each pool of season are settled, and 
requiring final settlement for each season by July 
1st for hay marketed before such date, held to re- 
quire payment to producers in proportion to 
amounts in pool, not later than July ist following 
year crop is produced, for portion sold on or be- 
fore such date.—Northwest Hay Ass’n v. Hanson, 
Wash., 236 Pac. 561 

2. Arrest—Search Warrant.—No search of the 
person or seizure of any article found thereon can 
be made on mere suspicion that the person is vio- 
lating the prohibitory liquor laws in having intoxi- 
cating liquor in his possession, or without a search 
warrant, unless and until the alleged offender is in 
custody under a warrant of arrest or shall be law- 
fully arrested without a warrant as authorized 
by law.—Miles v. State, Okla., 236 Pac. 57. 


3. Attorney and Client—Lien for Services.—Attor- 
neys could not sue on agreement executed by one 
making settlement with client, to save client 
harmless from liability on attorneys’ lien for 
services, as agreement was not ‘for attorneys’ 
benefit, but intended solely as indemnity to client. 
—Leary v. New York Cent. R. Co., N. Y., 209 N. 
Y. S. 575 

4. Automobiles—Coasting Ground.—Automobile 
driver, who collided with a sled after turning into 
an intersecting street from a street on which 
coasting was forbidden by ordinance, held as mat- 
ter of law not required in exercise of ordinary care 
to apprehend that streets were being used in com- 
bination as common coasting ground, which use 
required him to watch for passing sleds.—Labay v. 
Leiken, Mass., 147 N. E. 737. 

5.—Duty to Guest.—The owner or operator of 
an automobile owes to an invited guest the duty 
of exercising reasonable care in its operation, and 
not unreasonably to expose him to danger and 
injury by increasing hazard of travel.—Munson v. 
Rupker, Ind., 148 N. E. 169. 

6. Liability of Owner.—Owner of car held lia- 
ble for an injury resulting from negligence of son 
under 16 whom he permitted to operate car, irre- 
spective of fact that the son was engaged in his 
personal business, in view of Act June 30, 1919, § 
10 (P. L. 678; Pa. St. 1920, § 973).—Laubach vy. 
Colley, Pa., 129 Atl. 88. 

} f Negligence of Driver.—In an action for the 
injury of a child, brought against the driver of an 
automobile truck, where there was evidence that 
the driver of the truck overtook and passed a trol- 
ley car which was traveling at the rate of 25 miles 
per hour, and the accident occurred within a block 
or a block and a half of the point of passing the 











trolley car, and the driver of the truck knew that 
children were accustomed to cross the street where 
the accident occurred on their way to school at 
that time of day; held that the trial judge was 
justified in refusing to non-suit or direct a verdict 
against the plaintiff, as it was for the jury to 
say whether the driver of the truck, under such 
circumstances, was negligent.—Greco v. Schmidt, 
J., 129 Atl. 146. 

8. Regulation of Transportation Companies.— 
Automobile transportation company, having paid 
fees prescribed by Acts 1924, c. 81, § 19, and sub- 
mitted to control and supervision of state highway 
commission as provided in sections 2 and 3, an 
thereby attained a right to operate under act in 
nature of franchise, may protect itself from un- 
lawful interference and competition by injunction 
against one who is unlawfully attempting to ex- 
ercise similar right.—Reo Bus Lines Co. v. South- 
ern Bus Line Co., Ky., 272 S. W. 18. 

9. Bailment—Loss in Bathhouse.—In suit to re- 
cover property deposited with bathhouse proprie- 
tor, and by him delivered to person presenting key 
to box in which it was kept. evidence showing 
number of patrons of such establishment during 
year preceding loss, and that none of them had 
suffered any loss under system of handling prop- 
erty, was properly excluded as immaterial.—Clar 
v. Burns Hammam Baths, Cal., 236 Pac. 152. 


10. Bankruptcy—Attorney’s Fees.—Where _ liti- 
gation instituted at the instance of certain credi- 
tors was unsuccessful and added nothing to the 
assets of the estate, the attorney’s fees incurred 
should be borne by such creditors and are not 
allowable against the estate.—In re Marcuse & Co., 
U. S. D. C., 4 Fed. (2d) 814. 

11.——Cash Payment by Lessee.—Where lease 
recited a consideration of $5,000 cash, a note for 
$1,600, and a further consideration of reserved 
rentals, held such $5.000 was not put up as secur- 
ity for performance of contract, but became abso- 
lute property of lessor, and was not recoverab‘e 
by lessee’s trustee in bankruptcy.—In re Sun Drug 
Co., U. 8S. C. C. A., 4 Fed. (2d) 843. 

12.——Common-Law Trust.—Common-law _ trust 
may be adjudicated a bankrupt as an_unincor- 
porated company.—Krey Packing Co. v. Wildwood 
oo Resort Ass’n, U. S. C. C. A., 4 Fed. (2d) 





13.—Compensation of Receiver.—Where bank- 
rupt, at the time of his petition, was acting as 
receiver under appointment by state court, and 
continued to so act during bankruptcy proceedings, 
an order awarding him one-third of his compensa- 
tion as receiver, and providing that two-thirds be 
paid to the trustee, was proper; the allowance to 
him representing his  oroge before filing petition. 
—In re Brown, Cc. ¢ , 4 Fed. (2d) 806. 


14. Involuntary walerlavatintipie S256: in 
petition for involuntary bankruptcy, that bank- 
rupt, while insolvent, transferred assets to another 
with intent to prefer him, and that thereby he se- 
cured undue advantage and larger percentage of 
claim, held insufficient allegation of acts of bank- 
ruptey, under Bankruptcy Act, § 3a (2), being 
Comp. St. § 9587; there being no allegation that 
such person was a creditor.—In re Moseovitz. U. 
8. D. C., 4 Fed. (2d) 873. 

15.——Preference.—Where smatestalinnn: who fur- 
nished materials to subcontractor, took none cf the 
steps required by Code Civ. Proc. Cal. §§ 1183, 
1184, 1184a, 1197, but merely served notice on 
original contractor to withhold payment from sub- 
contractor, he acquired no lien. and bankruptcy 
trustee was entitled to recover from materialman 
money received on judgment against subcontractor 
as preference, under ; om wid Act, § 60.—Malott 
—— v. Street, U. S. C. C. A., 4 Fed. (2d) 





16. Banks and Banking—Application of Deposit. 
—Where a bank is the holder of a note payable 
at its banking house, and has on its maturity a 
cash deposit of the maker exceeding the sum due, 
the bank owes duty to indorser to apply it in 
discharge of the note, unless it has been specific- 
ally appropriated by the maker to a particular 
purpose.—Franklin Savings & Trust Co. v. Clark, 
Pa., 129 Atl. 56. 

17.—Dishonoring Check.—Depositor, who is 
not a merchant or trader, suing bank for dis- 
honoring his check, given in personal transaction, 
in order to recover more than nominal damages 
must plead and prove special i anne —Katz v. 
Pacific Bank, N. Y., 209 N. Y. S. 497. 
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18.——“‘Industrial Loan Companies.’’—Bond and 
mortgage corporation proposing to loan money on 
personal or other security, and to sell and nego- 
tiate written evidences of debt for payment of 
money, either fixed or uncertain and to receive 
payment therefor in installments or otherwise, 
held required to comply with Laws 1923, p. 553. 
relating to ‘industrial loan companies,’’ which 
are defined as corporations which in regular 
course of their business loan money and issue 
choses in action; such act being mandatory.— 
State v. Hinkle, Wash., 235 Pac. 359. 

19.——Lien on Goods.—Tanner’s lien on leather 
held first lien on goods and prior to lien of bank. 
to which tanner’s receipt for hides had been 
pesees as security.—Louisville Nat. Bank v. 

ichard Ritter, Ky., 272 S. W. 424. 

20.——Misstatement to Depositor.—Trust com- 
pany’s vice-president, whose particular duty was 
to solicit deposits, which, with knowledge of other 
officers, was done largely outside banking offices, 
acted within scope of his employment in procuring 
deposit, by agr t that it would be made in 
savings department.—Wasserman v. Cosmopolitan 
Trust Co., Mass., 147 N. E. 742. 

21.——Sale of Foreign Money.—Bank which by 
independent transactions had sold Italian lire to 
customer issuing receipts therefor held without 
authority to refuse payment of fully paid receipt 
when presented properly indorsed by transferee of 
purchaser, nor could it as a condition to payment 
of such receipt require transferee to guarantee 
payments of amounts due from bank from pur- 
chaser on other contracts.—Augello v. Hanover 
Trust Co., Mass., 148 N. E. 138. 

22.——Set-Off of Deposit.—A bank may set off 
as against the deposit account of an insolvent de- 
positor matured and unmatured obligations of the 
depositor to the bank held by the bank at the 
time of insolvency.—Docking v. Commercial Nat. 
Bank, Kan., 235 Pac. 1044. 

23. Biils and Notes — Accommodation.—Even 
though only reason for maker’s signature on note 
was that it was procured in furtherance of scheme 
to mislead the bank examiner he could not rely 
on illegality of transaction as a defense.—First 
Nat. Bank v. Sagerson, Pa., 129 Atl. 333. 

24.——Duress.—Where debtor, disputing a credi- 
tor’s claim, executed a note to creditor to avoid 
bankruptcy proceedings, threatened by creditor, 
such threat did not constitute duress.—Dick v. 
Marx & Rawolle, U. S. C. C. A., 4 Fed. (2d) 879. 

25.——Mistake in Drawing.—Under Civ. Code 
1922, .§ 3668, note which bore in margin figures 
“*$1,200,"" but in the body contained only written 
words “twelve dollars,’ was valid obligation only 
to extent of $12 until reformed.—Citizens’ Bank v. 
White, S. C., 128 S. E. 27. 

26.——Option to Mature.—The filing of an action 
on a note, stipulating that on default in payment 
of an installment or interest holder might elect to 
mature the note, operates as notice to the maker 
of the payee’s intention to exercise the option.— 
Moore v. Knemeyer, Tex., 271 S. W. 653. 

27. Carriers of Live Stock—Delay.—Provision of 
bill of lading, that ‘‘no carrier is bound to trans- 
port said live stock by any particular train or in 
t.me for any particular market,”’ did not relieve 
railroad from liability for negligent delay in trans- 
portation, in view of Civ. Code 1910, § 2773, speci- 
fying measure of damages for carrier's failure to 
deliver goods in a reasonable time, and of addi- 
tional clause in bill of lading requiring trans- 
portation of shipment with “reasonable dispatch.” 
—Central of Georgia Ry. Co. v. Griner & Rustin, 
Ga., 127 S. E. 878. 

28. Carriers of Passengers—General Affirmative 
Charge.—In action by passenger for injuries from 
being struck by opening of coach door by flagman 
while passenger was stooping to pick up suitcase, 
evidence held to show that injury resulted from 
mere accident and was not due to any negligence 
of railroad company or its servants, and refusal 
of general affirmative charge for defendant was 
1? *oenaaees & N. R. Co. v. Bunnell, Ala., 104 

. 344. 





29. Constitutional Law—‘“Equal Qualifications” 
for City Employees.—Seattle Charter, art. -16, 
6, 8 and 10, as amended by amendment No. 11. 
providing for civil service qualifications for em- 
ployment of those working for city, and giving 
preference subject to examination, and, as be- 
tween candidates of equal standing, to war vet- 
erans, held not violative of Const. art. 1, § 12, relat- 








ing to equal privileges and immunities, as ‘equal 
qualifications,””’ as used in charter and generally 
understood, does not require exact mathematical 
equality, in percentages in civil service examina- 
tion, but means that all persons passing required 
test are equally qualified, regardless of their stand- 
ing as shown by percentages.—State v. City of 
Seattle, Wash., 235 Pac. 968. 

30.— Non-Payment of Tax a Misdemeanor.— 
The provisions of an ordinance making the non- 
payment of an excise tax levied in pursuance to 
such ordinance a misdemeanor and upon convic- 
tion imposing a fine of not less than five nor more 
than one hundred dollars are not in violation of 
section 15 of article 1 of the Constitution of Ohio, 
“No person shall be imprisoned for debt in any 
civil action, on mesne or final process, unless in 
cases of fraud.”—Voelkel v. City of Cicinnati, 
Ohio, 147 N. E. 7654. 

31.——Prohibiting ‘‘Anarchy.’’"—New York Penal 
Law, $§ 160 and 161, defining criminal ‘‘anarchy” 
as doctrine that organized government should 
overthrown by force or violence or by assassina- 
tion of executive heads or officers or by unlawful 
means, and declaring that any person who by 
word of mouth and writing advocates, advises or 
teaches criminal anarchy as defined, or who prints, 
publishes, edits, issues, or knowingly circulates, 
sells, distributes or publicly displays any book, 
paper, document or written or printed matter con- 
taining or Advocating, advising or teaching. that 
organized government should be overthrown by 
force or violence or unlawful means, is guilty of 
felony, is not violative of constitutional guaranty 
of freedom of speech or press, protected by Const. 
Amend. 1, or Amendment 14, assuming such rights 
to be among the liberties protected by due process 
clause thereof; ‘“‘advocacy’’ meaning the act of 
Pleading for, supporting, or recommending active 
espousal.—Gitlow v. People of the State of New 
York, U. S. S. C., 45 Sup. Ct. 625. 

32.——Taxation of Capital Stock.—Since the 
state cannot directly tax property permanently 
located in another state, it cannot do so indirectly 
by taxing the capital stock of the corporation 
owning the same without deduction for the en- 
hancement which the value of such property gives 
to the value of such stock; for this would be not 
only double taxation, but a taking of private prop- 
erty without due process of law, and as such vio- 
lative of the Fourteenth Amendment of the fed- 
eral Constitution.—Peters Trust Co. v. Douglas 
County, Neb., 203 N. W. 1001. 

33.——Taxing Property of United States.—Craw- 

ford & Moses’ Dig. Ark. § 5430, if construed as 
ermitting reassessment of road improvement 
enefits, so as to include land owned by United 
States at time of road improvement, but subse- 
quently alienated, is violative of due process 
clause of Const. Amend. 14.—Lee v. Osceola & Lit- 
tle River Road Improvement Dist. No. 1 of Missis- 
sippi County, Ark., U. S. S. C., 45 Sup. Ct. 620. 


34. Contracts—Payment of Loan.—Under agree- 
ment by which fruit company advanced to fruit 
—~ $750, to be paid out of proceeds of sales of 
ruit made by a fruit association for fruit grower, 
time of payment not being fixed, the advance be- 
came payable on expiration of reasonable time, 
which would be upon expiration of period within 
which fruit ordinarily would be marketed in due 
course, and there was no error in refusing to 
direct verdict for ower in su‘t to recover money 
advanced.—Valley uit Co. v. Swash, Wash., 236 
Pac. 273. 

35.——Restraint of Trade.—Contracts, requiring 
automobile dealers selling in other dealers’ terri- 
tory to pay latter 10 per cent of list price of cars 
so sold, held not against public policy nor in re- 
straint of trade.—Johnson v. Franklin Kirk Co., 
Ind., 148 N. E. 177. 

36. Corporations — Officers’ Knowledge.—Rule 
that corporation is charged with knowledge of 
its officers and agents does not apply, where officer 
or agent acquires knowledge while engaged in 
private enterprise and not in transaction of prin- 
cipal’s business.—Kuehn v. Petrolia Supply Co., 
Tex., 272 S. W. 258. 

37. Courts—Jurisdiction of Federal Courts.— 
Under Transportation Act, § 310, pars. a and 
(Comp. St. Ann. Supp. 1923, § 10071%hhh), author- 
izing Railway Labor Board to require attendance 
of any witness from any place in United States at 
designated place for taking of depositions, and 
providing that in case of failure to comply with 
subpoena Board may invoke “aid of any United 
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States District Court,” a citizen and inhabitant of 
Cleveland, Ohio, who ane refused to comply with 
subpoena "issued by Board, cannot be required to 
answer suit brought pursuant to act in Northern 
District of Illinois; “any District Court of the 
United States’’ meaning any such court of com- 
petent jurisdiction.—Robertson ie Railroad Labor 
Board, U. S. S. C., 45 Sup. Ct. 

38. Covenants — Building 4. 
prohibiting ‘‘any slaughter house, piggery, smith- 
shop, forge, furnace, foundry or any other factory 
of any kind whatsoever, or any brewery, d' stillery 
or any other noxious trade or business and ° 
any stores or garages’ held to prohibit garages of 
any kind except private garages used in connec- 
tion with residence on particular lot.—Gibson v. 
Main, Del., 129 Atl. 259. 

39.——Build'ng Restrictions.—Covenant prohibit- 
ing erection of any except “ordinary first-class 
dwelling’’ is not violated by erection of 14-story 
apartment house, word ‘“ordinary’’ reducing rather 
than increasing restriction.—Bowers v. Fifth Ave. 
4 =e. ee St. Corporation, N. Y., 209 


40. .Gaming—Trading in Futures.—In view of 
Burns’ Ann. St. 1914, §§ 3837, 3838, making trans- 
actions in futures and options on grain, without 
intention of actually exchanging property, illegal 
and void, gra‘n broker held not entitled to recover 
for payments made to customers as gains in such 
transactions, irrespective of law of state in which 
transactions were entered into.—Sawers Grain Co. 
v. Teagarden, Ind., 148 N. E. 205 

41. Insurance—False Statements.—Though plain- 
tiffs made false statements. as to model and con- 
dition of two cars insured with defendant against 
fire, where defendant d‘d not, within a reasonable 
time after discovering falsity thereof, give notice 
to plaintiff that it would not be bound by policies. 
such statements constituted no defense to an 
action thereon, in view of Rev. St. art. ?<— —Fire 
Ass’n of Philadelphia v. Moss, Tex., 272 S. 555. 

42.—Incumbrance.—Provision in policy bom ‘nst 
liability for loss or damage to insured automobile, 
“while incumbered by any lien or mortgage,” held 
void, under Vernon’s Sayles’ Ann. Civ. St. 1914. 
art. 4892, as provision for forfeiture.—Hartford Fire 
Ins. Co. v. Owens, Tex., 272 S. 1 

43. Iron Safe Clause.—Where a weiter of fire 
insurance contains what is known as the “iron 
safe clause’ this clause is a warranty binding on 
the assured, and the stipulations in the clause 
constitute conditions precedent to the bringing of 
an action upon the policy; and in such a suit. 
where the evidence fails to show a substantial 
compliance with the terms of such stipulations, or 
satisfactory reasons for non-compliance, the pla‘n- 
tiff is not entitled to recover.—Aetna Ins. Co. v. 
Goldman, Ga., 128 S. E. 13 

44.——Mortgaged Property.—Where policy on 
mortgaged property is taken out at mortgagor's 
expense to better secure payment of debt, in- 
surer, in case of loss by fire, is not subrogated to 
rights of mortgagee as against mortgagor, but 
amount paid on policy operates pro tanto as pay- 
ment of the debt, and same rule applies to cond ’- 
tional sales.—Commercial Credit Co. v. Eisenhour. 
Ariz., 236 Pac. 126. 

45.—Notice of Cancellation.—Under provision 
of automobile policy that it may be canceled by 
insurer mailing notice that ‘‘shall state that said 
excess premium (if not tendered) will be refunded 
on demand.”’ notice of cancellation reciting that 
unearned premium ‘‘will be subject to your order 
and paid upon the return of the policy” was in- 
sufficient in requiring return of policy.—B. b 
Trucking. Ine., v. = Fire & Marine Ins. Co., 
N 9N. Y. S. 

46.——President A , ee Not Employee.— 
Where written policy insuring corporation against 
claims for injuries to employees dd not contain 
any estimate of wage value of claimant, who was 
corporation’s president, superintendent, manager, 
and principal stockholder, or state such value in 
valuation of pay roll. as required by Workmen’s 
Compensation Law, § 54, subd. 6. claimant was 
not covered by policy, despite oral agreement of 
insurer’s agent.—Abrahams v. Charmant Specialty 
Co., N. Y., 209 N. Y. S. 510. 

47.—tTheft of Bill of Lading.—Loss sustained 
by bank, when collector presented bills of lading 
with drafts attached to drawee’s bookkeeper. who 
without collector’s knowledge detached bills during 
inspection thereof, and attached fictitious b/lls, 
held loss by ‘‘theft,’’ within indemnity bond, where 








felonious intent existed when documents were 
handed to bookkeeper.—Ocean Accident & Guar- 
antee Corporation v. Old Nat. Bank, U. S. C. C. A., 
4 Fed. (2d) 753. 

48.——Waiver of Forfeiture.—Acceptance of 
past-due premium is waiver of forfeiture = any 


ground known to insurer—Supreme Lod f Fra- 
ternal Brotherhood v. Grijalva, Ariz., 23 Pac. 397. 
49.——Wife’s Interest.—Where part of premiums 


on insurance peter issued to husband were paid 
from community funds, and husband’s sister was 
named beneficiary without wife’s consent, held, 
that in view of Civ. Code, § 172, on death of hus- 
band, wife was vested with community interest in 
policy proportionate with amount of premiums paid 
from community funds, and it was a substantial 
right which could not be surrendered or waived 
by wife’s attorney acting under general authority, 
without’ specific authorization or subsequent 
ratification by wife.—Blethen v. Pacific Mutual 
Life Ins. Co., Cal., 236 Pac. 360. 

50. Interstate Commerce—Gasoline Tax.—Where 
gasoline has been delivered to consignee within 
state, placed in its tank, and is being sold there- 
from, Interstate Commerce Law has no application 
to state’s right to taxes on —— so sold.— 
Charleston Oil Co. v. Carter, S. C., S. E. 8. 

51. Sale Through Local Palast: nbn 4 cor- 
poration, selling cash register not kept in stock by 
local agency, but ordered and delivered through 
it, could not enforce collection of purchase price 
in absence of showing of permit to do business In 
state, sale not being an interstate transaction.— 
National Cash Register Co. v. Ondrusek, Tex., 271 
S. W. 640. 

52.——Switchman.—Switchman, injured by falling 
from engine returning to finish’ moving cars em- 
ployed in both intrastate and interstate commerce, 
which it had left that morning. on becoming dis- 
abled, held not engaged in interstate commerce, 
within federal Employers’ Liability Act; but ac- 
tion should have been brought under Workmen's 
Compensation Law of state.—Birmingham Belt R. 
Co. v. Ellenburg, Ala., 104 So. 269. 

53. Intoxicating Liquors—Search of Truck.— 
Where loaded truck was moving at an unusual 
hour on a stormy night from place wnere informa- 
tion had been received that intoxicating liquors 
were to be landed, and cases in which intoxicating 
liquor is usually packed could be seen through 
latticed sides of truck, prohibition officers were 
justified, under National Proh‘bition Act. tit. 2, § 
26 (Comp. St. Ann. Supp. 1923, § a in 
stopping truck. and in making search and seizure 
of liquor found therein. and in making arrest of 
person in charge thereof without a warrant.— 
Lafazia v. United States, U. S. C. C. A., 4 Fed. 
(2d) 817. 

54. Master and Servant—Safety Appl'ance Act. 
Switchman, who went between cars in use in in- 
terstate commerce. on failure of cars to couple 
by impact, to adjust coupler, and who was in- 
jured when knuckle with broken lip fell, was not 
engaged in repairing the coupler. and was within 
protection of Safety Appliance Act, § 2 (Comp. 
St. § 8606).—Baltimore & O. R. Co. v. Tittle, 
U. S. C. C. A, 4 Fed. (2d) 818. 

55. Municipal Corporations—Bond Issue.—Under 
ordinance passed pursuant to Acts 1920. c. 86. pro- 
viding for a bond issue for sewerage construction 
to bear interest at rate of 4% per cent per an- 
num, and that mayor should issue, and that sewer- 
age commissioners should sell, the bonds. mayor 
and sewerage commissioners had authority to sell 
bonds to bear a less rate of interest without en- 
actment of an additional ordinance conferring such 
authority.—Hunter v. Quin, Ky., 271 S. W. 1060. 

56.——Building Materials. — City, permitting 
build'ng contractor to use larger portion of street 
than permitted by ordinance. for depositing build- 
ing materials. without providing a safe pathway 
for pedestrians as required by ordinance. thus 
compelling pedestrians to go out into street, and 
having knowledge that automobiles often traveled 
at excessive speed on such street, held liable for 
injury to pedestrian, who was struck by automo- 
bile while walking in street. in going around such 
ene — al.—Lindman v. Kansas City, Mo., 
271 

57.—Closed Street.—Where pedestrian in day- 
time attempted to cross street and was injured 
while attempting to step over trench wh'‘ch gave 
way, causing her to fall, as street was not open 
to travel she went there at her ~~ ~~ —Chap- 
man vy. City of Boston, Mass., 147 N . 840. 
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58.—Escaping Gas.—Where a _ city supplying 
natural gas to its inhabitants negligently permits 
gas to escape from its pipes into a building, which 
gas is ignited, with resulting injury, by an inde- 
pendent workman called in to repair the pipes 
striking a match, the act of the workman is not 
such an independent, intervening cause of the 
injury as will relieve the city from liability.—Webb 
v. City of Chanute, Kan., 235 Pac. 838. 


59.——Fireproof Buildings.—The provisions of 
part 2, par. 2, § 4, par. 33, § 7, and part 3, par. 4, 
§ 11, of the municipal ordinances of the City of 
Wheeling, among other things prohibiting the 
building, raising, altering or removal of certain 
classes of buildings contrary to the provisions of 
the Building Code, and defining ‘‘garage’’ included 
therein, and prohibiting the erection of such ga- 
rages within said city, unless built of fireproof 
construction, and prescribing penalties for the 
violation of said ordinances, constitute a valid ex- 
ercise of the police power of the municipality.— 
Harris v. Poulton, W. Va., 127 S. E. 647. 


60. ‘‘Hospital.’’—Residence, wherein trained 
nurse takes private patients having adenoids and 
diseased tonsils, and maternity cases. with a room 
fitted up in which minor operations thereby neces- 
sitated may be performed, held ‘hospital’ within 
zoning ordinance, enacted pursuant to 33 Del. 
Laws, c. 114, prohibiting maintenance of hospitals 
in Residence A Districts.—Mayor and Council of 
Wilmington v. Turk, Del., 129 Atl. 512. 


61. Zoning Ordinance.—Zoning ordinance, by 
which one of leading business arteries of a popu- 
lous city was severed and undeveloped severed 
part restricted to residential use, thereby barring 
street to further business extension, held invalid 
as an arbitrary classification, in absence of show- 
ing _that health, safety, or general welfare of 
public was conserved or advanced by restriction. 
—Plymouth Co. v. Bigelow, N. J., 129 Atl. 203. 


62. Zoning Ordinance. — Zoning ordinance 
which absolutely prohibits any buildings to be used 
for business purposes within a certain district is 
unreasonable and unenforceable.—Prince v. Board 
of Adjustment of the Town of Montclair, N. J., 
129 Atl: 123. 

63.—Zoning Ordinance.—Zoning ordinance per- 
mitting continuation of existing uses of property 
held not void, power to zone not being limited to 
protection of established districts.—A. C. Blumen- 
thal & Co., Inc., v. Cryer, Cal., 236 Pac. 216. 


64. Zoning Ordinance.—Neither mere fact that 
garage is more profitable than any other structure, 
nor existence of four other garages on opposite 
side of street in same block, is any evidence of 
hardship within Zoning Resolution, prohibiting 
garages for more than five vehicles in business 
district, but permitting Board of Appeals to vary 
provisions causing hardships, and Board did not 
abuse its discretion in refusing to vary application 
* een —rrate v. Walsh, N. Y., 209 N. Y 

65. Nuisances—Hog Serum Plant.—Hog serum 
plant was not deprived of its nature as public 
nuisance in a residential district because such 
district was made up in part of a few commission 
houses and railroad tracks. where it appeared that 
such houses were not conducted so as to be nui- 
Sances.—State v. Mid-State Serum Co., Mo., 272 
S. W. 99 

66.—Public Garage.-Public garage is not a 
nuisance per se, but becomes such in fact when 
conducted in a “residential neighborhood,” and, 
where business enterprises have so far invaded a 
residential locality as to substantially interfere 
with its quiet and cleanliness, it is mo longer 
classed as residential, but test is as to immediate 
neighborhood, not remote districts.—Mitchell v. 
Guaranty Corporation, Pa., 129 Atl. 114. 

67. Railroads—Injury to Service Man.—Accept- 
ance of compensation under War Risk Insurance 
Act did not preclude recovery against Director 
General under Federal Control Act for injuries 
sustained by service man on troop train, where 
service man refunded compensation received, and 
government accepted and retained the money re- 
funded, since election to take compensation was 
not a final and irrevocable election of remedies; 
the remedies being consistent.—Skinner v. Davis, 
Mo., 271 S. W. 992. 

68. Sales—Conditional Sale.—Motor trucks de- 
livered by manufacturer to manufacturer of truck 
bodies, which placed bodies thereon and at buyer’s 




















orders painted buyer’s name thereon, were not 
presumed unconditionally appropriated to buyer’s 
contract, under Personal Property Law, § 100, rule 
4, subd. 2, where they were not specially delivered 
to body manufacturer as bailee for buyer.—Com- 
mercial Motors Mortgage Corp. v. Mack Interna- 
tional Motor Truck Corp., N. Y., 209 N. Y. S. 661. 


69. Knowledge of Assignment.—Defendant 
purchased a motor car of a local dealer on the in- 
stallment plan, and executed documents plainly 
indicating that the seller’s interest in the con- 
tract and note was to be assigned to plaintiff. as 
in fact it was. A few days later the original 
seller, without returning or producing the papers 
signed by defendant, persuaded him to close out 
the sale for cash at a reduced figure, which he 
did without insisting on the return of his papers 
or ascertaining definitely where they were, though 
informed that they were “going through,’ or mak- 
ing any inquiry except from the local dealer. 
Immediately after giving his check he received 
notice from plaintiff of the assignment, but did 
nothing either to stop payment or come to an 
understanding with plaintiff. Held that he was 
charged with knowledge of the assignment at the 
time he gave the check.—Commercial Credit Cor- 
poration v. Coover, N. J., 129 Atl. 187. 


70.— Shipping Instructions.—Under _ contract 
providing for shipment to buyer during July- 
August, entire quantity to be taken by August 
Zist, held that buyer was not required to give 
shipping instructions, and all that seller would 
have to do was to ship goods before expiration 
date of contract.—Rogers-Pyatt Shellac Co. v. 
Starr Piano Co., N. Y., 209 N. Y. S. 727. 


71. Statutes—Provision for Attorney’s Fee.— 
Rev. Gen. St. Fla. 1920, § 4263, providing for in- 
clusion of attorney’s fee in judgment for bene- 
ficiary on insurance policy, held not violative of 
due process clause of Const. U. S. Amend. 14.— 
Hartford Fire Ins. Co. v. Wilson & Toomer Fer- 
tilizer Co., U. S. C. C. A., 4 Fed. (2d) 835. 


72. Street Railroads—Contributory Negligence.— 
In an action against a street railway company 
and the motorman operating one of its cars, for 
the wrongful death of a person attempting to cross 
the railway company’s tracks, the company is not 
excused from liability by a verdict in favor of 
the motorman, where there is evidence which 
tends to show that the death was caused by de- 
fective brakes on the car.—Morris v. Kansas City, 
L. & W. Ry. Co., Kan., 235, 1047. 


73. Taxation—Disclosure of Business Particulars. 
—Policy of law is to prevent disclosure to rival 
concerns of business particulars contained in cor- 
poration’s franchise tax report issued under Tax 
Law, art. 9-a, except as authorized by section 
219-i.—People v. Gilchrist, N. Y. 209 N. Y. S. 633. 


74. Wills—Letter Not Testamentary.—Soldier’s 
letter to brother, stating he was going to take out 
policy of life “insurance and make it payable to 
you,”” held not testamentary in character, but a 
direction as to disposition of intended gift inter 
vivos, which decedent never completed.—In re 
Kauffman’s Estate, Pa., 129 Atl. 98. 


75. Workmen’s Compensation—Arising Out of 
Employment.—Where carpenter on way to work 
on premises of employer’s customer alighted from 
train at wrong station and was injured when at- 
tempting to get on the train again, his injuries 
did not arise out of his employment within Work- 
men’s Compensation Act.—Withers’ Case, Mass., 
147 N. E. 831. 


76.—Member Not “Employee” of Association.— 
One who associates himself with others under an 
agreement for performance of work and labor of 
a “particular piece of work’ for an agreed wage 
is an employee of the person having the work 
executed, and the relation of employer and em- 
ployee does not exist as between a member of 
such association and the association, under and 
by virtue of paragraph 4, § 2, c. 61, Laws 1923.— 
Twin State Oil Co. v. Shipley, Okla., 236 Pac. 578. 


77. Transporting School Children.—That one 
contracting to transport school children, or_ his 
driver, were or were not listed on pay roll of 
school district from which amount of insurance 
premium payable by district was computed, held 
not to affect their status as employees or as _in- 
dependent contractor and employee of independent 
contractor.—Ludlow vv. Industrial Commission, 
Utah, 235 Pac. 884. 
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